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Interstate travel has become common 
as parties move from one state to 
another.  UIFSA establishes the rules for 
determining which state has jurisdiction 
to modify spousal support and child 
support.

 I tried to find a picture of a fast moving car, but could not copy it.

SPOUSAL SUPPPORT

With respect to spousal support, UIFSA
only addresses enforcement.  
Modification of spousal support can only 
be obtained in the state in which 
alimony was first established. 



CHILD SUPPORT

Unlike alimony, child support under UIFSA
can be modified in a jurisdiction other than
where the first order was entered. Therefore
it is important to understand the rules as to
which jurisdiction has the power to modify a
child support order.

INITIATING JURISDICTION

The jurisdiction that first issues a child 
support order retains jurisdiction to modify 
that order if either one of the parties or 
the child remain in that jurisdiction.  For 
example, if New Jersey enters the initial 
order, mom and Pennsylvania and dad 
remains in New Jersey, New Jersey retains 
jurisdiction to modify its original order. 



The jurisdiction that initially enters a 
child support order may, 
particularly when the child no 
longer lives in the state, defer 
jurisdiction to an another state, 
usually in which the child resides.  It 
is important to remember that the 
issuing jurisdiction is critical as to 
emancipation and college 
education.

If the parties consent in a consent 
order or orally in court to change 
the controlling jurisdiction, the 
parties’ consent controls.  

 FUNNY PICTURE?



Once another state modifies the initial child 
support order or subsequent child support 
order, the new and most recently entered 
child support order becomes the controlling 
order for the purpose of enforcement. 

Keep in mind that New Jersey may initiate a 
request to a tribunal of another state to 
modify a child support order issued in that 
state or to issue a temporary support order 
pending resolution of a jurisdictional conflict.

STATUTORY REFERENCES

The following slides reference 
many of the important UIFSA
statutory provisions regarding 
modification of child support 
orders.



That state that hears the first child 
support application has critically 
important status in two areas: 
emancipation and contribution to 
college expenses. The state which 
issues the initial child support order 
controls the ages of emancipation and 
calculation of college contribution 
regardless of any other modifying 
controlling orders. Subsequent 
modifications of child support orders 
entered in another state cannot 
change the application of this 
principal. 

There is a separate section of the UIFSA
statute that governs international child 
support orders.  The rules of the statute 
should be carefully scrutinized if one of 
the parties resides outside the United 
States.



CONTINUING, EXCLUSIVE JURISDICTION TO MODIFY 
SPOUSAL SUPPORT ORDER

N.J.S.A. 2A:4-30.139

a. A tribunal of this State issuing a spousal support order consistent with
the law of this State has continuing, exclusive jurisdiction to modify the 
spousal support order throughout the existence of the support 
obligation.
b. A tribunal of this State may not modify a spousal support order
issued by a tribunal of another state or a foreign country having 
continuing, exclusive jurisdiction over that order under the law of that 
state or foreign country.
c. A tribunal of this State that has continuing, exclusive jurisdiction over
a spousal support order may serve as:
(1) an initiating tribunal to request a tribunal of another state to 
enforce the spousal support order issued in this State; or
(2) a responding tribunal to enforce or modify its own spousal support 
order.

c.

MODIFICATION OF CHILD SUPPORT 
ORDER; GROUNDS FOR, AND 
LIMITATIONS ON, EXERCISE OF 

CONTINUING EXCLUSIVE JURISDICITON BY 
TRIBUNAL OF THIS STATE

N.J.S.A. 2A:4-30.133
a. A tribunal of this State that has issued a child support order consistent with the
law of this State has and shall exercise continuing, exclusive jurisdiction to modify 
its child support order if the order is the controlling order and:

(1) at the time of the filing of a request for modification this State is the residence 
of the obligor, the individual obligee, or the child for whose benefit the support 
order is issued; or

(2) even if this State is not the residence of the obligor, the individual obligee, or 
the child for whose benefit the support order is issued, the parties consent in a 
record or in open court that the tribunal of this State may continue to exercise 
jurisdiction to modify its order.



N.J.S.A. 2A:4-30.133 (Continued)

b. A tribunal of this State that has issued a child support order consistent with the
law of this State may not exercise continuing, exclusive jurisdiction to modify the 
order if:

(1) all of the parties who are individuals file consent in a record with the tribunal of 
this State that a tribunal of another state that has jurisdiction over at least one of 
the parties who is an individual or that is located in the state of residence of the 
child may modify the order and assume continuing, exclusive jurisdiction; or

(2) its order is not the controlling order.

N.J.S.A. 2A:4-30.133 (Continued)
 c. If a tribunal of another state has issued a child support 

order pursuant to the “Uniform Interstate Family Support 
Act,” or a law substantially similar to that act which 
modifies a child support order of a tribunal of this State, 
tribunals of this State shall recognize the continuing, 
exclusive jurisdiction of the tribunal of the other state.

 d. A tribunal of this State that lacks continuing, exclusive 
jurisdiction to modify a child support order may serve as 
an initiating tribunal to request a tribunal of another state 
to modify a support order issued in that state.

 e. A temporary support order issued ex parte or pending 
resolution of a jurisdictional conflict does not create 
continuing, exclusive jurisdiction in the issuing tribunal.



MODIFICATION OF CHILD SUPPORT 
ORDER OF ANOTHER STATE

N.J.S.A. 2A:4-30.178

a. If section 57 [C.2A:4-30.180] of this act does not apply, upon petition a tribunal of this State
may modify a child support order issued in another state which is registered in this State if, 
after notice and hearing, the tribunal finds that:

(1) the following requirements are met:

(a) neither the child, nor the obligee who is an individual, nor the obligor resides in the issuing 
state;

(b) a petitioner who is a nonresident of this State seeks modification; and

(c) the respondent is subject to the personal jurisdiction of the tribunal of this State; or

(2) this State is the residence of the child, or a party who is an individual is subject to the 
personal jurisdiction of the tribunal of this State, and all of the parties who are individuals have 
filed consents in a record in the issuing tribunal for a tribunal of this State to modify the support 
order and assume continuing, exclusive jurisdiction.

N.J.S.A. 2A:4-30.178 (Continued…)
b. Modification of a registered child support order is subject to the same
requirements, procedures, and defenses that apply to the modification of an order 
issued by a tribunal of this State and the order may be enforced and satisfied in the 
same manner.
c. A tribunal of this State may not modify any aspect of a child support order that
may not be modified under the law of the issuing state, including the duration of the 
obligation of support. If two or more tribunals have issued child support orders for the 
same obligor and same child, the order that controls and shall be so recognized 
under section 12 [C.2A:4-30.135] of this act establishes the aspects of the support 
order which are nonmodifiable.

d. In a proceeding to modify a child support order, the law of the state that is
determined to have issued the initial controlling order governs the duration of the 
obligation of support. The obligor’s fulfillment of the duty of support established by 
that order precludes imposition of a further obligation of support by a tribunal of this 
State.
e. On the issuance of an order by a tribunal of this State modifying a child support
order issued in another state, the tribunal of this State becomes the tribunal having 
continuing, exclusive jurisdiction.
f. Notwithstanding subsections a. through e. of this section and subsection b. of
section 6 [C.2A:4-30.129] of this act, a tribunal of this State retains jurisdiction to 
modify an order issued by a tribunal of this State if:
(1) one party resides in another state; and

(2) the other party resides outside the United States.



CHOICE OF LAW
N.J.S.A. 2A:4-30.171

a. Except as otherwise provided in subsection d. of this section, the law of the
issuing state or foreign country governs:

(1) the nature, extent, amount, and duration of current payments under a 
registered support order;

(2) the computation and payment of arrearages and accrual of interest on the 
arrearages under the support order; and

(3) the existence and satisfaction of other obligations under the support order.

b. In a proceeding for arrears under a registered support order, the statute of
limitations of this State, or of the issuing state or foreign country, whichever is 
longer, applies.

c. A responding tribunal of this State shall apply the procedures and remedies of
this State to enforce current support and collect arrears and interest due on a 
support order of another state or a foreign country registered in this State.

d. After a tribunal of this State or another state determines which is the controlling
order and issues an order consolidating arrears, if any, a tribunal of this State shall 
prospectively apply the law of the state or foreign country issuing the controlling 
order, including its law on interest on arrears, on current and future support, and 
on consolidated arrears.

MODIFICATION OF CONVENTION 
CHILD SUPPORT ORDER BY TRIBUNAL 

OF THIS STATE
N.J.S.A. 2A:4-30.194

a. A tribunal of this State may not modify a Convention
child support order if the obligee remains a resident of the 
foreign country where the support order was issued unless:
(1) the obligee submits to the jurisdiction of a tribunal of 
this State, either expressly or by defending on the merits of 
the case without objecting to the jurisdiction at the first 
available opportunity; or
(2) the foreign tribunal lacks or refuses to exercise 
jurisdiction to modify its support order or issue a new 
support order.
b. If a tribunal of this State does not modify a Convention
child support order because the order is not recognized in 
this State, subsection c. of section 68 [C.2A:4-30.191] of this 
act applies.









 

 

UCCJEA:  IS HOME WHERE THE HEART IS? 
By Christine C. Fitzgerald, Esq. 

Seiden Family Law, LLC 
 

I. Introduction and History 

Prior to the enactment of the Uniform Child Custody Jurisdiction and Enforcement Act 

(“UCCJEA”), the Uniform Child Custody Jurisdiction Act (“UCCJA”) was enacted in 1961. The 

predecessor Uniform Act was eventually adopted by every state in the United States to discourage 

parental interstate kidnapping of children by establishing jurisdiction over a child custody case in 

one state and protecting an order of the state with jurisdiction from being modified if the state with 

jurisdiction retains jurisdiction.1  In 1981, the Parental Kidnapping Prevention Act (“PKPA”) was 

created to essentially afford the UCCJA full faith and credit.2  Although the UCCJA and PKPA 

often work in tandem, there are differences between the two Acts. First, in determining jurisdiction 

between two states, the PKA gives priority to the “home state” of a child while the UCCJA does 

not.3   Second, although the UCCJA states that jurisdiction of one state must be adhered to by other 

states until the jurisdiction is no longer valid, the PKPA gives continuing and exclusive jurisdiction 

to the state with jurisdiction until the parties and the child leave the state.4  These differences create 

problems in some custody cases.   

Another problem with the UCCJA and PKPA is that neither Act addresses the enforcement of 

a child custody determination.5  Thus, in 1997, the Uniform Law Commissioners created the 

                                                 
1 Uniform Child Custody Jurisdiction Act, Prefatory Note (1997). 
2 Parental Kidnapping Prevention Act of 1980, 28 U.S.C. § 1738A. 
3 Patricia M. Hoff, U.S. Department of Justice. Office of Juvenile Justice and Delinquency Prevention. Juvenile 
Justice Bulletin: The Uniform Child-Custody Jurisdiction and Enforcement Act, accessible at 
https://www.ncjrs.gov/pdffiles1/ojjdp/189181.pdf  
4 Id. 
5 Family Law Organization. The Uniform Child-Custody Jurisdiction and Enforcement Act. Accessible at 
http://www.familylaw.org/uccja.htm.  
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Uniform Child Custody Jurisdiction and Enforcement Act (“UCCJEA”) to replace the UCCJA,6 

to resolve the problems between the UCCJA and the PKPA,7 and to address interstate enforcement 

of child custody orders.8   The UCCJEA has been enacted in 49 States, the District of Columbia, 

Guam, and the U.S. Virgin Islands.9 A list of each state and the state’s relevant UCCJEA provisions 

is attached hereto.  Massachusetts is the only state that has not adopted the UCCJEA.   

II. New Jersey Adoption of UCCJEA 

New Jersey is a signatory to the UCCJEA.  In New Jersey, the UCCJEA is codified under 

N.J.S.A. 2A:34-53 to 95, which became effective in 2004 (“NJ UCCJEA”).  In the Assembly 

Judiciary Committee Statement to the bill that enacted the UCCJEA in New Jersey, the Assembly 

Judiciary Committee notes that the New Jersey Bill essentially conforms with the UCCJEA except 

for a couple of differences.10 These differences are: 

1. The New Jersey Court has greater authority in the NJ UCCJEA to exercise discretion over 

custody determinations from foreign countries. Specifically, the UCCJEA Section 105, 

subsection a states “[a] court of this State shall treat a foreign country as if it were a State 

of the United States for the purpose of applying [Articles] 1 and 2.”11 The NJ UCCJEA 

goes one step further by adding that a foreign country will be treated as a state “if the 

foreign court gives notice and an opportunity to be heard to all parties before making child 

custody determinations.”12 

                                                 
6 Uniform Child Custody Jurisdiction Act, 9(1A) U.L.A. 271 (1999). 
7 Family Law Organization. The Uniform Child-Custody Jurisdiction and Enforcement Act. Accessible at 
http://www.familylaw.org/uccja.htm 
8 Id. 
9 U.S. Department of State, Bureau of Consular Affairs, Travel.State.Gov. Accessible at 
https://travel.state.gov/content/travel/en/International-Parental-Child-Abduction/abductions/legain-info-for-
parents/getting-custody-order-enforced-in-US.html#ExternalPopup.  
10 New Jersey Assembly Judiciary Committee Statement to Assembly, No. 2970 (June 14, 2004).  
11 National Conference of Commissioners on Uniform State Laws (NCCUSL), Uniform Child Custody Jurisdiction 
and Enforcement Act (UCCJEA) § 105(a). 
12 N.J.S.A. 2A:34-57(a). 
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2. The New Jersey Court also have greater authority to decline to apply Act to foreign 

counties than the UCCJEA provides.  The UCCJEA states that “[a] court of this State need 

not apply this [Act] if the child custody law of a foreign country violates fundamental 

principles of human rights.”13  Again, the NJ UCCJEA takes this one step further and does 

not require the Act to be applied in foreign countries if the country’s custody laws violates 

“fundamental principles of human rights or does not base custody decisions on evaluation 

of the best interests of the child.”14 

3. The NJ UCCJEA also provides a layer of protection for the disclosure of addresses by 

rewording subsection a of the UCCJEA.  The NJ UCCJEA states, in pertinent part, 

“[u]nless a party seeks an exception to disclosure of information as provided by subsection 

e. of this section, each party, in its first pleading or in an attached affidavit, shall give 

information, if reasonably ascertainable, under oath as to the child's present address, the 

places where the child has lived during the last five years, and the names and present 

addresses of the persons with whom the child has lived during that period.”15 Although the 

UCCJEA does not include the phrase “[u]nless a party seeks an exception to disclosure of 

information as provided by subsection e. of this section”, the subsection e provision of 

N.J.S.A. 2A34-73 and the proposed language in UCCJEA §209(e) are nearly identical.16 

4. Finally, NJ UCCJEA adds a subsection to the UCCJEA §208, which deals with declining 

jurisdiction by reason of the conduct of a party.  NJ UCCJEA requires that a “court consider  

as a factor weighing against the petitioner any taking of the child or retention of the child 

                                                 
13 National Conference of Commissioners on Uniform State Laws (NCCUSL), Uniform Child Custody Jurisdiction 
and Enforcement Act (UCCJEA) § 105(c). 
14 N.J.S.A. 2A:34-57(c). 
15 N.J.S.A. 2A:34-73(a). 
16 N.J.S.A. 2A:34-73(e); National Conference of Commissioners on Uniform State Laws (NCCUSL), Uniform Child 
Custody Jurisdiction and Enforcement Act (UCCJEA) § 209(e). 
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from the person who has rights of legal custody, physical custody or visitation, if there is 

evidence that the taking or retention of the child was to protect the petitioner from domestic 

violence or to protect the child or sibling from mistreatment or abuse” in making a 

determination to decline jurisdiction.17 

Despite these small, but important differences, the intent of NJ UCCJEA is similar to that of 

the UCCJEA, which is to “provide uniformity of [the] law in a time when the mobility of the 

American public makes it important to have laws regarding child custody determinations uniform 

from state to state” in order to decrease the cost of enforcement, increase the certainty of outcome, 

and increase efficiency in resolution.18 

III. Key Provisions of New Jersey UCCJEA 

A. Initial Custody Determinations 

New Jersey has jurisdiction to make a custody determination when New Jersey is the home 

state of the child on the date of commencement of the proceeding.19  A home state of a child is 

defined as “the state in which a child lived with a parent or a person acting as a parent for at least 

six consecutive months immediately before the commencement of a child custody proceeding.”20  

However, there are circumstances in which New Jersey will exercise jurisdiction even 

when New Jersey is not the home state of the child.  In fact, in 2018, the Appellate Division 

specifically addressed the issue stating “[w]e recognize that the lack of home-state status does not 

necessarily divest a state of jurisdiction. A New Jersey court may exercise jurisdiction if no court 

of another state has home-state jurisdiction, or a court with home-state jurisdiction declines to 

exercise it, and two other factors are present: ‘(a) the child and the child's parents, or the child and 

                                                 
17 N.J.S.A. 2A:34-72(d). 
18 New Jersey Assembly Judiciary Committee Statement to Assembly, No. 2970 (June 14, 2004). 
19 N.J.S.A. 2A:34-65(a). 
20 N.J.S.A. 2A:34-54.  
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at least one parent or a person acting as a parent have a significant connection with this State other 

than mere physical presence; and (b) substantial evidence is available in this State concerning the 

child’s care, protection, training and personal relationships.’”21 

B. Exclusive, Continuing Jurisdiction 

NJ UCCJEA provides that New Jersey would have exclusive, continuing jurisdiction over a 

custody determination if a New Jersey Court made an initial custody determination until: 

(1) a court of this State determines that neither the child, the child and one     
parent, nor the child and a person acting as a parent have a significant connection 
with this State and that substantial evidence is no longer available in this State 
concerning the child's care, protection, training, and personal relationships; or 
(2) a court of this State or a court of another state determines that neither the 
child, nor a parent, nor any person acting as a parent presently resides in this 
State.22 

 
 However, if the New Jersey Court made an initial child custody determination, but does 

not have exclusive, continuing jurisdiction under subsection (a) of N.J.S.A. 2A:34-66, the New 

Jersey Court may only modify the custody determination if the Court would have jurisdiction to 

make the initial custody determination.23 

C. Modification to Custody Determinations 

 New Jersey Court has jurisdiction to modify a child custody determination when New Jersey 

has jurisdiction to make an initial custody determination and New Jersey has determined that the 

New Jersey Court would be a more convenient forum.24   

The first step when making a request to modify a custody determining is for the court to 

decide “whether this state acquired ‘exclusive, continuing jurisdiction’ over custody 

                                                 
21 P.H. v. L.W., 456 N.J. Super. 630, 638 (App. Div. 2018) citing N.J.S.A. 2A:34-65(a)(2). 
22 N.J.S.A. 2A:34-66(a). 
23 N.J.S.A. 2A:34-66(b). 
24 N.J.S.A. 2A:34-67(a).    
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determinations involving this family when the initial order was entered.”25  An exercise of 

jurisdiction based on New Jersey being the “home state” of a child is preferred, but not required.26  

The next step for the Court to decide, if the Court determined that New Jersey does have 

exclusive, continuing jurisdiction, is “whether, during the time between the initial order and the 

filing of a motion for modification, circumstances have changed so as to divest this state of that 

jurisdiction.”27  In considering the second step, the emphasis is on the determination of whether 

New Jersey no longer has jurisdiction because there is a lack of significant connection and 

substantial evidence.28  This emphasis is based on the language of N.J.S.A. 2A:34-66(a), which 

states New Jersey has exclusive, continuing jurisdiction until “a court of this State determines that 

neither the child, the child and one parent nor the child and a person acting as a parent have a 

significant connection with this State and that substantial evidence is no longer available in this 

State concerning the child’s care, protection, training, and personal relationship.”29 The issue of 

whether there is a significant connection with the state is fact sensitive.30  

The last issue that may need to be addressed is a determination of whether a court of another 

State is in a better position to make the determination.31  If an issue of inconvenient forum is raised 

by motion of a party,32 then the Court must address the relevant factors as follows:  

(1) Whether domestic violence has occurred and is likely to continue in the future and 

which state could best protect the parties and the child; 

(2) The length of time the child has resided outside of the state; 

                                                 
25 Griffith v. Tressel, 394 N.J. Super. 128, 139 (App. Div. 2007). 
26 Id. at 140.  See also, N.J.S.A. 2A:34-65 
27 Id. at 140. 
28 Id. at 141. 
29 N.J.S.A. 2A:34-66(a). 
30 Griffith at 146. 
31 Griffith at 148; N.J.S.A. 2A:34-71 
32 N.J.S.A. 2A:34-71. 
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(3) The distance between the court in this State and the Court in the state that would 

assume jurisdiction; 

(4) The relative financial circumstances of the parties; 

(5) Any agreement of the parties as to which state should assume jurisdiction; 

(6) The nature and location of the evidence required to resolve the pending litigation, 

including testimony of the child; 

(7) The ability of the Court in each state to decide the issues expeditiously and the 

procedures necessary to present the evidence; and  

(8) The familiarity of the court of each state to decide the issue expeditiously and the 

procedures necessary to present the evidence.33  

If, after this consideration, the New Jersey Court concludes that New Jersey is an inconvenient 

forum and another State would be more appropriate, the Court must then stay the proceedings 

and may impose other terms that are appropriate.34  However, a custody action must be 

commenced promptly in the other court.35 

D. Emergency Jurisdiction  

With respect to temporary emergency jurisdiction, the New Jersey Courts may exercise 

emergency temporary jurisdiction in specific and emergent circumstances.  “A court of this State 

has temporary emergency jurisdiction if the child is present in this State and the child has been 

abandoned or it is necessary in an emergency to protect the child because the child, or a sibling 

or parent of the child, is subjected to or threatened with mistreatment or abuse.”36 Thus, New 

                                                 
33 N.J.S.A. 2A:34-71(b). 
34 N.J.S.A. 2A:34-71(c). 
35 Id.  
36 N.J.S.A. 2A:34-68(a). 
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Jersey can exercise emergency temporary jurisdiction even if New Jersey would not otherwise 

have jurisdiction.  

 E. Enforcement of Custody Determination 

  As stated above, one of the reasons for the creation of the UCCJEA was to add provisions 

regarding enforcement of a custody determination to the UCCJA.  The NJ UCCJEA has two 

provisions dealing with the enforcement of a custody determination.  First, the New Jersey Courts 

have a duty to enforce a custody determination of another state so long as the original state 

“exercised jurisdiction in substantial conformity” with the NJ UCCJEA or the circumstances met 

the jurisdictional determination in that the original state would have jurisdiction under the NJ 

UCCJEA and the determination was not modified.37   Additionally, the NJ UCCJEA gives the New 

Jersey Court power to use any remedy under New Jersey law to enforce the custody 

determination.38 

 Further, the New Jersey Courts are authorized to grant any relief allowed under New Jersey 

law to enforce a registered custody determination made by a Court in another state.39  However, 

the New Jersey Court may not modify the registered custody determination made by the other 

State, unless N.J.S.A. 2A:34-67 applies.40 

IV. Conclusion  

Although complex, the UCCJEA and NJ UCCJEA are important laws for family law 

attorney to become familiar with in order to efficiently deal with interstate custody 

determination and proceedings.  As recognized by the Assembly Judiciary Committee in New 

Jersey, our society has become increasingly mobile resulting in more custody contests 

                                                 
37 N.J.S.A. 2A:34-77(a). 
38 N.J.S.A. 2A:34-77(b). 
39 N.J.S.A. 2A:34-80(a). 
40 N.J.S.A. 2A:34-80(b). 
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whereby two states could assert jurisdiction over the same child and family.  The 

determination of the home state of the child and whether New Jersey has jurisdiction to make 

the initial custody determination is usually the first step in this multi-step process in 

determining whether New Jersey should exercise exclusive, continuing jurisdiction and/or 

jurisdiction to modify a custody determination.  

Regardless of the jurisdiction questions under NJ UCCJEA, a family law attorney 

should start by clarifying what is the Court being asked to do (e.g. modify an existing order, 

take temporary emergency jurisdiction, enforce an existing custody determination, or make 

an initial custody determination).  The next step is to review the provision of the NJ UCCJEA 

that is relevant and all other provisions that are referenced in the initial provision.   

These jurisdiction issues with custody cases can arise out of many different fact 

patterns, each one being unique.  Without a thorough understanding and review of the NJ 

UCCJEA when jurisdiction issues arise, the cost and time of litigating the jurisdictional issue 

before even tackling the custody issue will put family law litigant at a disadvantage for the 

issues most important – the best interest of the child.  

 

 













A Review of Landwehr:  Are You Leaving Money on the Table? 

Brian Schwartz, Esq. 

In the Cliffs’ Notes world of family law, where groundbreaking decisional law is all-

too-often reduced to a phrase or two, it is routinely stated that personal injury awards or 

settlements are not subject to equitable distribution.  But when was the last time you read 

Landwehr v. Landwehr, 111 N.J. 491 (1988), the seminal case regarding distribution of 

personal injury awards, which was decided thirty years ago?  Because the Supreme Court 

did not hold that all parts of all personal injury awards/settlements are exempt from 

distribution, and an attorney who accepts the shorthand holding referenced above is, 

candidly, leaving money on the table.  

Landwehr – The Facts 

As recited by the Supreme Court, beginning at page 494-5: 

Grace Landwehr and Raymond Landwehr were married in 1959 and have three 
children. On July 31, 1978, Raymond Landwehr was injured in an automobile 
accident. As a result he sustained numerous personal injuries and was hospitalized 
for over a week and out of work for three months. During most of his recuperation, 
Mr. Landwehr collected weekly disability payments of one-hundred and thirty-eight 
dollars. (His weekly salary was two-hundred dollars.) All of his hospital and medical 
bills were paid by insurance. 

Throughout his recuperation, Mr. Landwehr's wife, Grace, attended him, took care 
of their three children, and ran their household. She also worked outside the home. 
Shortly after his accident, while Mr. Landwehr was in the hospital, Mrs. Landwehr 
brought an attorney to him to discuss their legal rights with regard to the accident. 
During the attorney's initial interview with the Landwehrs, Mrs. Landwehr informed 
him that she wanted to pursue a per quod (loss of consortium or services) derivative 
action in connection with any lawsuit that might be brought. The attorney agreed to 
pursue all appropriate actions, and effected a settlement with the insurance carrier 
in May 1980 for twenty-six thousand dollars. No pleadings were ever filed. 

The Landwehrs separated in June of 1981. On October 29, 1981, Mrs. Landwehr 
filed a complaint for divorce. On October 24, 1983, a final judgment of divorce was 



entered. At that time the court reserved judgment on whether the personal injury 
settlement was subject to equitable distribution under N.J.S.A. 2A:34-23. 

Subsequently, the trial court decided that Mrs. Landwehr was entitled to the portion 
of the personal injury settlement that was intended to cover her per quod claim, and 
to one-half of the portion of the settlement that was intended to cover Mr. Landwehr's 
lost wages; and that Mr. Landwehr was entitled to keep the remainder of the 
settlement. The court held that the funds that had been intended to compensate Mr. 
Landwehr for his personal injuries were not distributable under N.J.S.A. 2A:34-23. 

The Appellate Division reversed that judgment. It held that the entire personal injury 
settlement was marital property subject to equitable distribution. Landwehr v. 
Landwehr, 200 N.J. Super. 56 (1985). Thereafter the trial court entered a second 
order holding that Mrs. Landwehr was entitled to forty percent of the settlement. 

Mr. Landwehr appealed this second Order on several grounds.  Of relevance, the 

Appellate Division noted that its prior decision – that the entire personal injury award was 

subject to equitable – had become the law of the case and therefore affirmed the trial 

court.  The Supreme Court then granted certification on the question of whether the 

settlement proceeds from a personal injury award are subject to equitable distribution.  

Landwehr – The Analysis 

The Court initially reviewed its analysis of the 1971 amendment to the equitable 

distribution statute.  In Painter v. Painter, 65 N.J. 196 (1974), the Supreme Court had held 

that property acquired during the marriage "by gift, or inheritance or indeed in any other 

way would be subject to equitable distribution." Id. at 214-15 (emphasis added)  In other 

words, the Court gave a very broad, expansive interpretation when determining assets 

acquired during the marriage which were subject to equitable distribution.  The Court 

further noted that the appellate division had previously, based upon this expansive 

definition, determined that personal injury awards were subject to equitable distribution.  



Di Tolvo v. Di Tolvo, 131 N.J. Super. 72 (1974); see also, Harmon v. Harmon, 161 N.J. 

Super. 206 (App.Div. 1978).    

But the Supreme Court also noted that there was not unanimous support for the 

holding in Di Tolvo.  In the Harmon case, Judge Botter submitted a concurring opinion.  

In the concurring opinion, Judge Botter stated: 

I have no trouble in finding, to the extent it can be identified and isolated, that a 
portion of the proceeds which represents reimbursement for medical expenses and 
lost earnings of the injured spouse should be distributable. Without the personal 
injuries marital assets would not have been expended for medical care and lost 
wages would have been received by the marriage partners. However, in my view, 
that part of a settlement or award which represents compensation for pain and 
suffering and disability should be deemed the personal property of the injured 
spouse only, not subject to distribution. The principal reason is that the purpose of 
the payment is to make the injured person whole, to restore that person to the 
condition which preceded the injury to the extent possible by pecuniary means. The 
payment simply fills a gap or loss in the physical and mental well being of the injured 
spouse. It does not represent an accumulated asset or surplus of marital property. 

Here Mrs. Harmon was injured in an accident when she was a passenger in a car 
driven by her husband. She suffered serious injuries. Her verified complaint recites 
that she underwent an operation for the complete replacement of a knee and that 
defendant did not share her loss because he left the marital home and never 
cohabited with her again. There is nothing in the record to indicate whether Mrs. 
Harmon was left with permanent disability or was likely to suffer pain in the future. 
But we must presume that the portion of the settlement proceeds which exceeded 
medical expenses — Mrs. Harmon was not employed outside the home and suffered 
no wage loss — represents compensation for her injuries and their consequences 
which are personal to Mrs. Harmon. 

This portion of the proceeds received by Mrs. Harmon is the monetary equivalent of 
her pain and suffering and disability, past and future, as the case may be. It is not a 
profit to be shared. If Mrs. Harmon had lost an arm, the compensation for that loss 
would represent the arm. To give a portion of that compensation to the uninjured 
spouse would deprive Mrs. Harmon of so much of her arm's equivalent. It is one 
thing to share "property acquired" during the marriage. It is another to share with a 
divorced spouse that which represents a portion of an injured spouse's health. The 
literal terms of a statute should not compel this result. 

Harmon, 161 N.J. Super. at 213-4. 



The Supreme Court in Landwehr then noted that, in 1980, the equitable distribution 

statute was amended to exclude from distribution property acquired during the marriage 

by either party by way of gift, devise or intestate succession.  Moreover, the Court noted 

the legislative history of the amendment, citing both that of the Senate Judiciary 

Committee and the Governor’s explanation, which noted that to “permit a compulsory 

division of the asset between the recipient and his spouse is contrary to the natural 

expectations of the recipient and the giving parent or relative. Since the efforts of neither 

spouse resulted in the gift, devise or bequest, it need not be regarded as a marital asset 

under the partnership concept of marriage.”  Landwehr, at 498, citing Governor's 

Statement On Assembly Bill 762 (2nd OCR) (emphasis added) 

With this amendment, and the executive and legislative statements, it became 

apparent to the Supreme Court in Landwehr that, perhaps, the legislature did not intend 

the overly expansive interpretation of property which would be subject to equitable 

distribution as previously annunciated in Painter.  As such, the Court determined that 

personal injury awards might also, to some extent, be exempt from equitable distribution.   

The Court next reviewed at length personal injury case law – specifically cases 

regarding compensating an injured person with money damages.  The Court then cited 

with approval Amato v. Amato, 180 N.J. Super. 210, 218 (1981), in which the appellate 

court said: 

Nothing is more personal than the entirely subjective sensations of agonizing pain, 
mental anguish, embarrassment because of scarring or disfigurement, and outrage 
attending severe bodily injury. Mental injury, as well, has many of these 
characteristics. Equally personal are the effects of even mild or moderately severe 
injury. None of these, including the frustrations of diminution or loss of normal body 



functions or movements, can be sensed, or need they be borne, by anyone but the 
injured spouse. Why, then, should the law, seeking to be equitable, coin these 
factors into money to even partially benefit the uninjured and estranged spouse? In 
such case the law would literally heap insult upon injury. 

Ultimately, the Supreme Court agreed, holding that the portion of the settlement that is 

intended to compensate for lost earnings and the medical expenses of the injured spouse 

is subject to distribution, but that the remainder of the settlement, which is intended to 

compensate for personal pain, suffering, and the mental and physical disabilities of the 

injured spouse or for the loss of consortium or services suffered by the uninjured spouse 

(referred to as per quod claims), are not distributable.  

With regard to determining the allocation, the Court noted that if an action for 

divorce has been filed prior to resolution of the personal injury action, “special jury 

interrogatories may be utilized to delineate the separate factors of recovery.”  Landwehr, 

at 503.   Otherwise, the matrimonial trial judge is equipped to appropriately allocate any 

award by considering the three categories set forth above.   

Landwehr – The Practice Tips 

The Landwehr Court noted that, as a practical matter, personal injury settlements 

and awards are rarely neatly broken down into categories.  So how does an attorney 

assist a court in determining what part of a settlement is subject to distribution and what 

part is exempt?   

First, use the discovery process: 



 Serve interrogatories/notice to produce upon the injured spouse – you are 

looking for : 

o proof of payment of expenses with marital funds;  

o e-mails, correspondence, employee evaluations and the like 

between the injured spouse and his/her employer, for evidence of 

unpaid wages and benefits; reduced or unpaid bonuses; postponed 

advancement in career; impairments curtailing career 

 Serve subpoena upon the injured spouse’s attorney, seeking: 

o settlement proposals 

o settlement brochures 

o deposition transcripts 

o communications between the non-injured spouse and the attorney 

As an aside, if the personal injury matter is still pending, you can also put 

the injured spouse’s attorney on notice that you will be seeking a breakdown 

of the components to the final settlement/award; such notice could perhaps 

“encourage” that spouse’s attorney to secure a settlement which has an 

allocation of the settlement 

Notwithstanding the discovery received, it is still quite likely that the injured spouse 

will receive a lump sum without any guidance as to an allocation of the components of 

the award/settlement.  In that case, then one must use the equitable distribution statute, 

and the facts of the case, to argue for an appropriate distribution of the award/settlement.   



 Was there a per quod count?  If so, then certainly some portion of the award/ 

settlement was intended to compensate the non-injured spouse. 

 Did the non-injured spouse provide care for the injured spouse?   

 Did the non-injured spouse obtain employment or obtain additional 

employment (a second job, overtime) to bridge the gap caused by the lost 

earnings? 

 Did the non-injured spouse actively participate in the litigation? 

 What was the length of the marriage? 

 Did the injury cause, in part, the breakdown of the relationship? 

 Did the injury occur before a divorce action commenced, or during its 

pendency? 

 Is there proof of lost wages, or postponed/lost opportunities for 

advancement? 

 Were medical or other injury-related expenses paid from marital funds? 

In sum, one is trying to demonstrate that, based upon the “shared enterprise” known as 

marriage, the non-injured spouse is entitled to share in the personal injury award/ 

settlement of an injured spouse.  





 

 

UNIFORM INTERSTATE FAMILY SUPPORT ACT 

UIFSA 

 MODIFICATION OF CHILD SUPPORT ORDERS 

Cynthia Ann Brassington, Esquire 

Interstate travel has become common and as parties, with children, move 

from one state to another, a family law practitioner must be prepared to address 

and advise clients as to the extent or limitations of New Jersey to modify an 

interstate support order.  This article is to give guidance to the basic modification 

procedures set forth in the Uniform Interstate Family Support Act, UIFSA, which 

applies to child support.  UIFSA does not authorize modification of spousal support 

orders, but has the authority to enforce a spousal support order of another state or 

to initiate enforcement of its spousal support order in another state.   Therefore, 

New Jersey shall retain exclusive jurisdiction to modify the spousal support order it 

entered throughout the existence of the support obligation.  It follows that New 

Jersey shall not modify a spousal support order entered by another state.i   

New Jersey has continuing jurisdiction to modify an initial child support 

order, the controlling order, and to exercise continuing exclusive jurisdiction if New 

Jersey is the residence of the obligor, obligee, or the child to whom the child support 

order applies.ii  It therefore follows that New Jersey does not have jurisdiction to 

modify a child support order issued in another state so long as the obligor resides in 

the issuing state, even if the obligee and child have moved to New Jersey and are 

residents of New Jersey.  



 

 

The parties may however consent in a consent order or in court to New Jersey 

continuing to have exclusive jurisdiction even if the parties or child no longer reside 

in New Jersey.iii  In Lall v. Shivani, 448 N.J. Super. 38, 49 (App. Div. 2016), the 

parties consented on the record to New Jersey modifying its prior child support 

order by both appearing at the New Jersey hearing, thereby both parties consented 

to New Jersey’s continued exercise of jurisdiction.   

New Jersey may not exercise exclusive continuing jurisdiction to modify its 

child support order if (1) all of the parties file consent on the record in this state, 

that a court of another state that has jurisdiction over (a) at least one of the parties 

who is an individual or (b) that is located in the state of residence of the child that 

may modify the order and assume exclusive continuing jurisdictioniv or (2) New 

Jersey’s order is not the controlling order.v 

Once a court of another state has issued a child support order that modifies a 

child support order of which New Jersey was the issuing state pursuant to UIFSA 

or a substantially similar law, New Jersey shall recognize the exclusive continuing 

jurisdiction of the other state.vi  Keep in mind that New Jersey may serve as an 

initiating court to request a tribunal of another state to modify a support order 

issued in that statevii, and a temporary support order issued ex parte or pending 

resolution of a jurisdictional conflict does not create exclusive continuing 

jurisdiction.viii 

New Jersey does not have jurisdiction to modify any aspect of a child support 

order that may not be modified under the laws of the issuing state.ix  This includes 



 

 

emancipation and contribution to college expenses.  Therefore, when consulted 

regarding enforcement or modification of a child support order, always confirm that 

whether New Jersey is the initiating state or if the first order(s) entered in the 

matter arose out of an action in another state.  For example, assume that the 

parties are from Philadelphia, separated and the initial child support order was 

entered in Pennsylvania.  Assume that the parties then moved to New Jersey when 

the child was four years old.  Now, the child is eighteen and getting ready for 

college.  New Jersey does not have jurisdiction to delay emancipation until the child 

graduates from college, as the law of the issuing state limits the duration of the 

obligation of child support.x  See also Philipp v. Stahl, 172 N.J. 293 (2002), 

“Pursuant to UIFSA, New Jersey does not have jurisdiction over an application to 

require the former husband, a Georgia resident, to contribute to his daughter’s 

college expenses because Georgia maintains continuing, exclusive jurisdiction over 

the original support order entered in Georgia in 1993.”   

Article 7 has been added to UIFSA to address support orders entered under 

the Hague Convention.  New Jersey does not have jurisdiction to modify a 

Convention child support order if the obligee remains a resident of the foreign 

country that the initial order was entered unless the obligee submits to the 

jurisdiction of this state expressly or by defending on the merits without objection to 

jurisdiction at the first available opportunity.xi 

 

                                                           
i N.J.S.A. 2A:4-30.139 



 

 

                                                                                                                                                                                           
ii N.J.S.A. 2A:4-30.133(a)(1) 
iii N.J.S.A. 2A:4-30.133(a)(2) 
iv N.J.S.A. 2A:4-30.133(b)(1) 
v N.J.S.A. 2A:4-30.133(b)(2) 
vi N.J.S.A. 2A:4-30.133(c) 
vii N.J.S.A. 2A:4-30.133(d) 
viii N.J.S.A. 2A:4-30.133(e) 
ix N.J.S.A. 2A:4-30.178(c) 
x N.J.S.A. 2A:4-30.171 
xi N.J.S.A. 2A:4-30.194(a)(1) 
 
 
 
 
 

 

 

 
 
 



 

Flynn v. Flynn 

https://njcourts.gov/attorneys/assets/opinions/appellate/unpublished/a0176-17.pdf 
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